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• “Where the 
waters 
gather”

• “A river runs 
through a 
red place”
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• Groundwater 
drawdown/HCW

• Groundwater 
contamination

• Wetlands 
protection

• Great Lakes 
Compact/diversion 
issues

• Public trust 
doctrine



“Whiskey is for 
drinking, water is for 

fighting over”
-attributed to Mark Twain
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The public trust – an ancient doctrine

• “By the law of nature these 
things are common to mankind –
the air, running water, the sea, 
and consequently the shores of 
the sea. No one, therefore, is 
forbidden to approach the 
seashore, provided that he 
respects habitations, 
monuments, and buildings . . . “ 

– Institutes of Justinian, Sixth 
Century

MARQUETTE UNIVERSITY  LAW SCHOOL

Image credit: Architect of the Capitol



The public trust – in the United States
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The public trust – in the United States
• Title to land under navigable 

waters is “held in trust for the 
people of the state, that they 
may enjoy the navigation of the 
waters, carry on commerce over 
them, and have liberty of fishing 
therein, freed from the 
obstruction or interference of 
private parties.”

• Won’t sanction “abdication of 
the general control of the state 
over lands under the navigable 
waters of an entire harbor or . . 
.lake . . .”
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The public trust – in the United States
• “Such abdication is not 

consistent with the exercise of 
that trust which requires the 
government of the state to 
preserve such waters for the 
use of the public.”

• State can make small grants if 
doing so improves or at least 
does not “substantially impair” 
the public interest.

• Illinois Central v. Illinois (1892)
• Decision 4-3, with two justices 

not participating
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The public trust – in the United States
• Historically anchored in protecting narrow 

category of rights:
– Commerce
– Navigation
– Fishing

• Question is how far doctrine should extend:
– Water quality
– Recreation
– Enjoyment of natural beauty
– Land that affects water
– The atmosphere
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The public trust – in the United States
• Even though it originated in a federal case, the 

doctrine has evolved as a matter of state law
• 51 different versions, lots of variation by state:

– Ban the transfer of certain (usually water-
related) resources to private ownership

– Describe the terms of ownership that apply to 
trust resources if transferred to private 
ownership (subject to ongoing regulatory 
power)

– Preserve public access to trust resources
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The public trust – in Wisconsin
• Equal Footing Doctrine
• Northwest Ordinance of 1787
• Wisconsin Constitution, Article IX, Section 1

– “. . . the river Mississippi and the navigable waters 
leading into the Mississippi and the St. Lawrence, 
and the carrying places between the same, shall be 
common highways and forever free . . .”
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The public trust – in Wisconsin
• Generally taken to mean that 

a state must act as “trustee” 
of certain natural resources, 
particularly navigable waters, 
and manage them from trust 
beneficiaries – its people

• State must promote and 
protect public rights in these 
waters

• Problem – what exactly does 
this mean? How do we 
operationalize it?

• Series of Wisconsin 
Supreme Court cases have 
attempted to figure this out
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The public trust – in Wisconsin
• The public trust doctrine

– 1914: With respect to navigable streams, State has 
right to “secure and preserve to the people the full 
enjoyment of navigation and the rights incident 
thereto.”  Diana Shooting Club v. Hasting

– 1952: State’s public trust “extends to the uses of 
such waters for fishing, hunting, and other 
recreational purposes, as well as for pure 
navigation.”  Muench v. Public Service Commission

– 1972: Public trust duty requires state “not only to 
promote navigation but also to protect and preserve 
those waters for fishing, recreation, and scenic 
beauty.”  Just v. Marinette County
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The public trust – in Wisconsin

• The doctrine reaches a high 
point?

– 2006: “When considering 
actions that affect navigable 
waters in the state, one must 
start with the public trust 
doctrine . . . ” Hilton v. DNR

– “..one of the most important 
legal principles for 
Wisconsin water law.”          
–Paul Kent
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The public trust – in Wisconsin
• More from Hilton

– Primary authority to administer the trust rests with the 
Legislature

– Legislature is charged with protection of the public’s rights in 
effectuating the purposes of the trust

– Legislature may authorize limited encroachments on 
navigable waters, where public interest will be served

– Legislature has generally delegated the duty to administer 
our environmental laws to the DNR

– Which branch do we “trust” the most?
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The public trust – in Wisconsin
• The public trust doctrine

– 2011: DNR has statutory authority to protect surface 
waters, and “general duty to consider” whether high 
capacity well under review may harm waters of the 
state.  The inquiry is highly fact-specific and depends on 
the material presented to the agency.  Lake Beulah 
Mgmt. Dist. v. DNR

– 2013: Focus of public trust doctrine must be on 
navigable waters.  Because state doesn’t own natural 
resources (water) above ordinary high water mark 
(OHWM), DNR can’t use public trust authority to 
regulate non-navigable waters and lands (e.g., nearby 
wetlands.)  State may only regulate these areas via 
police powers.  Rock-Koshkonong Lake Dist. v. DNR.  
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The public trust – in Wisconsin
• Reshaping the public trust doctrine
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Wis. Stat. 227.10(2m) (2011)



The public trust – in Wisconsin
• Reshaping the public trust doctrine

–Opinion of the Attorney General, 
OAG-1-16:  public trust doctrine 
does not give DNR explicit 
authority to impose any condition 
on high capacity well permits

–No specific statute gives DNR this 
explicit authority, either

–Per Wis. Stat. 227.10(2m), DNR 
may not impose conditions on 
HCW unless explicitly authorized 
by statute
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High capacity wells and the public trust
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High capacity wells and the public trust
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Source: 
George 
Kraft, 
UW-
Stevens 
Point



MARQUETTE UNIVERSITY  LAW SCHOOL



The public trust – A Tale of Two Cities?
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The public trust in Wisconsin – a new chapter?
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The public trust in Wisconsin – a new chapter?
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The public trust – in Wisconsin
• Transcript of court’s oral decision:

–Majority of lots 92 and 100 were under water at 
the time of statehood.

–In the time since, some of the area has filled in 
via natural accretion (and then later overfilled 
and bulkheaded).

–“[T]he law is clear that a riparian owner can’t 
retain title to lakebed property by filling that is 
done by that riparian owner.”
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The public trust in Wisconsin – a new chapter?
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The public trust – in Wisconsin
• The latest word: Movrich v. Lobermeier

–Family dispute over access rights on Sailor Creek Flowage 
(submerged land created by damming Sailor Creek in 1941)

–Bed of the flowage typically owned by original creator; then 
can be conveyed to a new owner

• Here, Lobermeier owned the flowage bed
• Movrich owned waterfront (“riparian”) property, and wanted 

to place a pier
• How far do riparian rights extend?

–Use the water for domestic, agricultural, recreational 
purposes

–Use the shoreline
–Access the water
–Construct a pier(?)
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The public trust – in Wisconsin
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The public trust – in Wisconsin
• The latest word: Movrich v. Lobermeier

–Lower courts agreed that the riparian owner 
(Movrich) had the right to install a pier, like all 
owners adjacent to navigable waters

–Supreme Court reversed in a 4-3 ruling
• Property owners along a flowage do not 

have an inherent right to place a pier
• Bed owners are entitled to exclude others 

from placing a pier or structure on the 
property (“bundle of rights”)

• However, riparian owner could directly 
access the water (just without a pier)
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The public trust – in Wisconsin
–Implications

• “Surprised many in the real estate industry,” 
and must consider when purchasing 
waterfront property if on a flowage (created 
by dams)

• May have significant impact on property 
values

• Must determine whether riparian owner also 
owns the adjacent submerged bed

• Negotiate for right if necessary

MARQUETTE UNIVERSITY  LAW SCHOOL



The public trust – in Wisconsin
–Implications

• Classification of the water is important
–The curious comparison of Diana Shooting 

Club
–Court says flowage riparians are not entitled 

to same rights held by riparians along 
naturally occurring water bodies

–How many flowages in Wisconsin? 250+?
–Flowages created by damming lakes versus 

damming streams; outcome could be 
different
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