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J Enflelfle es from the WI Constltutlon
r\rrJr“Je X Section 1

2 Siiz]e) e body of common law, which holds
s §1aV|gabIe waters in trust by the state
—  for the public

e State has an affirmative duty to protect
and preserve these public trust waters
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Rock Island??" .

Bowawatenlevels raise many issues re: use of shoreline
VEgELation, removal, invasives; dredging:
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RIGIILSTOf Ripag'anf OWﬁe@-’h —

SXOWRErS Of property on lakes and stream
diecalled  riparians”

2 T h “have the right to access the shore
= dnd make ‘reasonable use” of the shore

-

—

-

,:«-«— c nd the waterway

~ e These private rights are limited, however,
by the public rights in waters
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oloped shoreline circa 1990’



Competing Uses in the Littoral Zone

General Types of Aquatic Plants

® Emergent Plants (from shallow water table to ~5' water depth) Includes
bullrushes, cattails, arrowhead, wild rice, sedges, pickerelweed, etc.

® Floating Leaf Plants (1.6' to about 10" water depth) Includes water lilies,
American lotus, watershield, water knotweed, some pondweeds, etc.

® Submersed Plants (all depths to about 33') Includes coontail, milfoil [natives

and exotic], waterweed, pondweeds, buttercup, bladderwort, etc.
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. What's Happened To Frogs?
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Frogs link aquatic and terrestrial food chains.
Healthy amphibian populations depend on
minimally disturbed riparian and littoral zones.



What's Happened To Shoreland Plants?
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What's Happened To Songbirds?

80

. Common Birds

Grackle

60 AT 0 B Catbird
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Vireos . Bluejay
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Why does it matter?

' Yellow perch eggs draped over aquatic plants.






ECOLOGY
- HOW AREAS AROUND A LAKE HELPS SUSTAIN ITS ANIMAL LIFE

Carbon given off by trees, plants and grasses around
a lake help it sustain its animal life. An experiment has
led to this new finding debunking the traditional belief
that lakes are isolated, self-sustaining communities.

e THE EXPERIMENT

W Scientists on oard a motor
boat dumped baking soda
(NaHCD3) into the middle of a
lakea. The baking soda

"""" contained a form of carbon that
is distinct from boath terrestrial
and aguatic cartbon

MW Then they
stimed the water
vy driving arcwnd
i Cirches.

W They took
measurements to
see how muoch of
the carbon was
taken up by
animal life in thea
lake.

Lakes rely on
forests around

them to
MW The
Sup-portutlf'le experiment was

repeatsd an

animal life another lake.

LIFE IN A LAKE ECOSYSTEM

Fish, plankton and other animals g
fead on the carbon and relay it LITTORAL Z0MNE LIMNETIC ZONE _
through the food web. Meialr:-ng the shore Opean waters away from shore vegetation

™
MNEUSTOMN
Oranisms that live off the
- L. lake's swifaca film

> Surface film
T R — qTTYS o NEKTON
PSAMMON Zooplankion and - ST animals,
y incleding
M ms that

fveinthewaterbeld  penmos — SN LY
Q! sand grains Plants and animals living MK i

bottom of the lake

Source: Encyclopasdia Britanmica ALFRED ELIZIERTD/ a=liciernoajoumalsentinel . com



1940 Housing Density by Partial Block Group
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1990 Housing Density by Partial Block Group
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2010 Housing Density by Partial Block Group
Rural Renaissance Forecast
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lavigable waters I,eadjgg-icﬂb‘theb-
Mississippi andSt. Lawrence, and the

& f;fto the inhabitants of said territory,
to' the citizens of the United States, and

' ~ admitted into the confederacy, without

-

— any tax, impost or duty therefore.”

Northwest Ordinance of 1787
Article IV
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Recognition of the
Public Nature of
Navigable Waters

® Need to broadly
construe the trust
doctrine so that
“people reap the full
benefit of the grant
secured to them”



a trustee
charged with
the faithful
execution of
the trust
created for
their benefit.”




o UWisdog) of drle golie
yWrienl siekle astly and
c,Jrar,JHy preserved to
WIE p.w,) ~the full'and
free _r'- i=public waters
ezlplglo)t be questloned
”-éz—-.’?f'\ ,«hould it be limited
= ;bynarrow

- constructions.”
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“Enjoyment of Scenic Beauty 1s a Public Right”

Muench v. PSC (1951)




ecessary to look at water qualitys MPACts

,"'
.)A orie/issuing water regulation permits.
Reuter v. DNR (1969)
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~ s Scenic Beauty
- ® Fish and Wildlife Habitat

e \Water Quality and Quantity
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Son24:80/30.11=Bulkheadlines= leases. —
51097~ REVIEW O [lakebed grants
,go,lj(_, Wharves, Piers, Swimming Rafts

-

, 50_ l Structures and Deposits (piers, boat shelters)

, 4.-.2 Boathouses and houseboats
- _;’%).J,E“*G 123 Bridges

x ——’
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= & 5. 30.19 - Grading on the bank, ponds
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-® 5, 50.20 — Dredging

e s, 87.30-Floodplain zoning

® ss. 281.32 and 59.962-Shoreland zoning
® 5, 283.33- Storm Water Discharge Permits



egislature has no more authority to emancipate itself

m the obligation resting upon it . .. to preserve for the

enefit of all the people forever the enjoyment of the navigable

. Waters within its boundaries, than it has to donate the school

~ fund or the state capitol to a private purpose. «
_ W p )
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Public bodies must
control

Devoted to public trust
purposes and open to
the public

Minimal area relative to
waterway




USES
waterway not
destroyed or greatly
Impaired

® | oss of public rights

negligible compared to
public trust benefit







S Ravigation”

~ e "Not detrimental
to the public

] /4 . Location .
Interest Qe E e o)

A Touds vola of dute

PLUM TAKE



“A little fill here and there may seem to be nothing to become
excited about. But one fill, though comparatively inconsequential,
may lead to another, and another, and before long a great body

29

may be eaten away until it may no longer exist. . . .
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“Our navigable waters are a precious natural heritage;

once gone, they disappear forever.”

Hixonv. PSC



elfiin.v. DNR, 1972 J_’,

“T fle e:;:'" itial determmagn-must be whether this particular
o,lrno,JSﬁlr hisipriesise sitliationNsSRdetimentalitoithes
ouslie | nterest . . . It'is enturely proper that natural beauty:

sriotllel o _)a rotected
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Impairment of natural beauty by itself can serve as the basis for
determining a project 1s “detrimental to the public interest.”



‘An owner of land has no absolute... right to change the essential
natural character of his land so as to use it for a purpose for which it was
unsuited 1in its natural state....”

Just v. Marinette, (1972)




Village,of Menomonee Fallsie

DINR; 1987

- rJJJg caIIy, State off P _
itel! lowed “{*i“\ :
r‘r annelization of *«v s
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=7 Pollcy modified In late
1980’s due to
recognition of
adverse impacts
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SOIpPrENEnsive
planning process when
rmjim” permits and
When considering the
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7*«-6' mUIatlve Impacts of
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- projects.




Stleaii W]E] pooIs
andl riifles, ligsehiey
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= bfoject \ \u’d have a
Saetfmental impact on
— the'v Hallfeby
= “ehmmatlng cover and
- food sources and
Iessenlng the creek’s
value as a travel

corridor for wildlife.”




PJ“JJdCE e whlle gloe
eV JJ.) alin fact,”
Westbelow: the OHWM
= 0OlilaKe e Superior and
~Was grotected public
== trust lakebed.
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StatENTay Seek
dlatEMeEnt of
violztionisie
flogelelnleslisle
dliENTIEYy Enjoin

ClISances.

e
e

= State has will and
- means to enforce
public trust
doctrine.
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—ell ula'mrpacts- development since 1920°s
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HISTORIC URBAN GROWTH IN THE LAUDERDALE LAKES AREA
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Nthough nine addltlonal boat sllps may seem
lnconsequentlal to a proprietor such as Sterlingworth, we
‘approach it differently. Whether it is one, nine or ninety

boat slips, each slip allows one more boat which inevitably
risks further damage to the environment and impairs the
public’s interest in the lakes...”
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— ~In our opinion, the DNR, in limiting Sterlingworth’s
permit ... carried out its assigned duty as protector of
the overall public interest in maintaining one of
Wisconsin’s most important natural resources.”

S—

Sterlingworth v. DNR
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SNVOIVECDACK 10t deve lopment- Green Lake
2 /7 reeu rontage 38 OWners
EIO66-6/5lips; 2000~ 22 slips, 249 feet long
RN R ee % action- reduced to 11 slips

==t SUpr eme Court upheld decision- citing fishery, wildlife,
_ aqcratlc plants, safety, natural scenic beauty, and
R ;reasonable use

- ® (Court reiterated Sterlingworth standards

—
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PRIIRcRCOnCUrNG opinion, Justice Prosser agreed
WibiithE majority, but stated:

MINISICases epitomizes the growth of agency
,)Jv\zJ v “the decline of judicial power, and the

= {enuous state of property rights in the 215t
Zr ’tury

—— —-:_P—P

-
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—What does the 215t century hold for evolution of
the Public Trust Doctrine?



Wetland Issues

StcteroiMVi"adopted, water guality:sta O]
WELlands 1n 1991, w olied to alliwetlands;in
uEsstate: — —— = |
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NRRIOB) WAC- The adoption of the rule wassse
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SEPTEENR 103 approxmately 1440 acres of
wr)rLJr)e per vear were |ost thru COE

r)*ﬂ
—° A er NR 103, approximately 328 acres per
«4-- vear lost (including highways)

e NR 103 review process has improved
planning and avoidance of wetland
Impacts
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Eficat E‘ke%tval Issues

2 Welelel] J\ an acceptable public trust use?

J rleye gwe assure the project is public
JIJJ* ot commercial?

=S How do we protect shorelands and

_,—/

fANeHands

—-:_P—P

e What are the issues for the future?
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LAKESHORE STATE PARK
PROGRESS ON PUBLIC ACCESS
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-Originally- 56 acres of lakebed fill
proposed

-Current proposal- 20 acres of fill
material

-Creates some public amenities-
but raises significant questions re:
alternatives that will not result in
loss of public trust waters

-Is under review by State and
Federal agencies
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SHIETEale |m|ted mechanisms to aIIow
,)JJIJ(‘ rust: uses on lakebed

SN OFES aty, Including the Legislature, can
gl horize uses which abdicate the public
=i st

’f{g ‘Lakebed areas, even after they are filled,
~ remain public Iakebed subject to the
public trust doctrine
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Lake Michigan
water levels
Because Lake Hirhigan't level

La kes

Iclw trut hﬁ,'dn ;._,.. S WO 'th:t L
sed flows on the St. Clair QMIIwaukpe

' uld eventually take

1 . r L ev eI S— evels to unprecedented lows. 1% I"..,lmANA | '

. 5 Lakes Michigan — Huron water levels
- N FEET
= 585
v e re are 1860

581.82

average level

1860 1880 1900 1920 1940 1960 1980 2000

e National Oceanic and Atmospheric Administration Journal Sentinel
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Whileiprotection'of life, health and proper:
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g ’Southwooq_Shores Rentals
790 Hwy. HH-L8'* Lake Ozark, MO 65049
e -FAx 573-365241 4687 1~} e

17800-331-0965 7=

< www.southwoodshorescondos.com
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W‘J’J My, SON’S chlldren Slfe

iShing WI waféTs? '
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YW rlEle Wy the; next 30‘(3‘-years o)y '@-;

o A

PRIHENSSUES are complex, with many
f“omr)a mg Interests

r\.J trustee, the State of WI, has a solemn
= Jes 0n5|b|I|ty to all the citizens of the state

‘.%.The Courts, the Legislature, the Executive
= = ‘Branch will impact this future

® Citizens must be actively involved
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“All etw '

Ipon a singlé premise; that

ala NN IN/10 A MEAEMNE '

a community of
Interdependent parts. His
Instincts prompt him to
compete for his place in that
P community, but his ethics
" prompt him also to co-

; | 3 ' operate (perhaps in order
— i that there may be a place to
; | compete for).”

Aldo Leopold
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