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BBl airust Gctrine

WEmcnates fromithe \j\ Constltutlon
ArtICIERMRGISECtioN ‘

ISiZzawle DJJ‘/ ef common law, which
- holasalifavic vaters in trust by

\ th state for all the public

State has an affirmative duty to protect
and preserve these public trust waters



HISTOIY anda PeErspective-

“WVishas 15,0001 akes, 44,000 miles of
SUEaMsEBE0Imiles of Great Lakes
SHOrEIRE p r

rUnaerstanaing the ecology and

 Importancerof our waters has evolved

- overtime

Regulations in WI have also evolved






ortant today?




serving aquatic natural




doctrine has increased
Inished and recreational
ave Increased.




eational use of all waters which has

sm and recreation industries.



billion spent
y tourists in 2008

95% increase in
travel expenditures
from 1995 to 2005

Wisconsin Department of Tourism



Averagepercent increase in the total
number of 'dwellings on 235 lakes from
therr960s to 1995
Average Increase in
“Number of Dwellings

10-49

50-99

100-199



Colr .a‘-""" S In the Littoral Zone

Y 4 g |
P A
G General Types of Aquatic Plants

® Emergent Plants (from shallow water table to ~5' water depth) Includes
bullrushes, cattails, arrowhead, wild rice, sedges, pickerelweed, etc.

® Floating Leaf Plants (1.6' to about 10" water depth) Includes water lilies,
American lotus, watershield, water knotweed, some pondweeds, etc.

® Submersed Plants (all depths to about 33') Includes coontail, milfoil [natives

and exotic], waterweed, pondweeds, buttercup, bladderwort, etc.




RIGESIeIERIParian Owners-

OWHETSIOf Propenty n‘raikes and stream
arecallediriparians”
- HineyMiave the right to access the shore
and makerreasonable use” of the shore
- and the waterway
These private rights are limited,
however, by the public rights in waters
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IhEemeavigableawaters leading into the
VISSISSIPPI gngh?' . Lawrence, and the
CaryiRngIpIacesivetWeen the same shall be
sommon highways, and forever free, as
Welllasitortne inhabitants of said territory,
* as tojthelcitizens of the United States, and
1OSE e any. other states that may be
itted into the confederacy, without
any tax, impost or duty therefore.”

al

Northwest Ordinance of 1787
Article IV






Husting, 1914

Recognition of the
Public Nature of
Navigable Waters

Need to broadly
construe the trust
doctrine so that
“people reap the full
benefit of the grant
secured to them”




State “"became
a trustee
charged with
the faithful
execution of
the trust
created for
their benefit.”
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Muench v. PSC, 1951
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S5cly teNeoK at water quality impacts

eRENSSUINguater regulation permits.
Reuter v. DNR, 1969
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ProfeesiedsPUblic Trust Uses:

“NeommercialiNavigation
“'Boatifig » o
“EIShingG ”

0 FupEng e

\ Scenic Beauty

Fish and Wildlife Habitat
Water Quality and Quantity
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Stattites

2259/50 A= Bulkiiead lines- leases
JySAREVIEW Of ‘mar d grants
(_ )= harves, Piers, Swimming Rafts

Ul .J«*U@Jrr Deposits, including piers
e [EI'S

: - B0z ,r ouses and houseboats
s. 30. 23 Bridges

s. 30.19 - Grading on the bank, ponds
s. 30.20 - Dredging



gislature has no more authority to emancipate itself

he obligation resting upon it . . . to preserve for the

iefit of all the people forever the enjoyment of the navigable

~ waters within its boundaries, than it has to donate the school
fund or the state capitol to a private purpose. *

Priewe v. WI Land & Improvement Co. (1899)




C, 1956

Public bodies must
control

Devoted to public trust
RS S (] purposes and open to

' J___f_.,? SR the public

i 29  Minimal area relative to
waterway




Public uses of
waterway not
1'a‘estroyed or greatly
Impaired

Loss of public rights
negligible compared to
public trust benefit




Dredged and filled L

to create a 120 A
foot long S

Location .

breakwater YAt

ey -THiNAFE
VTl NSy of Lk,

PLUM TAKE



“A little fill here and there may seem to be nothing_to become
excited about. But one fill, though comparatively inconsequential,
may lead to another, and another, and before long a great body

29

may be eaten away until it may no longer exist. . . .
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“Our navigable waters are a precious natural heritage;

once gone, they disappear forever.”

Hixon v. PSC
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Claflimv. DNR, 1972
WEESSENUEIREELEMIAation must be whether this particular
POALHOUSENRIHISIPrECISE sittiation is ‘detrimental’ to the
pUBlICNREREStENIEIS entirely proper that natural beauty
SHOUIERIENPHOLECIEE S




Impairment of natural beauty by itself can serve as the basis for
determining a project is “detrimental to the public interest.”
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Justav: J\/J,JrJr"lr:' , (1972)

CISERINal Caseln V\IJF" and wetland law

" SWanipsiand wet ands were once
consi@ered wasteland, undesirable, not
pIctUresqgue. &tﬁ people became

- more so r)r isticated, an appreciation was
acqwre that swamps and wetlands
serve a vital role in nature, ...and are
essential to the purity of the water in
our lakes and streams.”



Supreme, Ct. of WI in Just,
@Sy2)continued...

Nsithe ownr‘uur) of ¢ parcel of land so

aPSOUkERhat man can change its
NALURENO JJJr any of his purposes?....

e SUPIEME . answered this
- rhetorical ¢ estion....

»



‘An owner of nd has no absolute rlght o change the
essential natural character of his land so as to use it for a
purpose for which 1t was unsuited 1n its natural state.... It 1s
not an unreasonable exercise of the police power to prevent

harm to public rights™
Just v. Marinette, (1972)
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WIRSUPIEMENCE: 1 J

In rlﬁa PIOPE alto i }_,;A-_;M,;fgt.,.a .:ﬁ:';éﬁ‘
place 48 condes on i ol
bed of Lake
Superior- Apostie
Islands
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S- development since 1920’s

HISTORIC URBAN GROWTH IN THE LAUDERDALE LAKES AREA
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“Although nine additional boat slips may seem
inconsequential to a proeprietor such as Sterlingworth, we
approach it differently. Whether it is one, nine or ninety

boat slips, each slip allows one more boat which inevitably
risks further damage to the environment and impairs the
public’s interest in the lakes...”



In our opinion, the DNR, in limiting Sterlingworth’s
permit ... carried out its assigned duty as protector
of the overall public interest in maintaining one of
Wisconsin’s most important natural resources.”

Sterlingworth v. DNR




SURENTISSUes-

“WDevelopment ofismall lakes

"N DEVEIOPINENT of ‘marginal” shorelines
~"MulupIEsslip pIers ondos, keyhole

O OF edevelopment of shorelines

" New uses ur waters
Climate Change
Shoreland Zoning Rules
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Port Vincent Golf and
Residential Development- Lake
Michigan

-Originally- 56 acres of
lakebed fill proposed

-Current proposal- slowed
by recession

-Creates some public
amenities- but raises
significant questions re:
alternatives that will not
result in loss of public trust
waters



eommereial and Residential
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iwaukee
Two Rivers
Oshkosh
Madison




bmerging Concerns for
Envaronment & Economy

Water
QuanuLy.
Concerns

Polluteo
Runoff



Weterdlievels- Rock Island??
Whatisipulic land here?




: Lake Michigan S ior CANADA
5! water levels

Because Lake Michigan's level
can swing by as much as 6 feet N ::@rr'ﬂ-r
over just a matter of years, the § MICHIGAN | Eren
lake is rarely ever at its &

4 nn ‘ “normal” Iewel.Thn_Iake *‘ 3& St. Clair River

K about a foot above its all-time 5

Lake 5t Clair

low, but hydrologists worry that

increased flows on the 5t.Clair  OMilwaukee Detroit O

River could eventually take | ake Erie
levels to unprecedented lows. Miles

ter Leve

!

0 120 INDIaNA OHID

Lakes Michigan - Huron water levels
IN FEET

1860:
s3 [ 20182 2005:

headed?

578
Long-term
17 average level
576 A
0 b
1860 1880 1900 1920 1940 1960 2000

source: Mational Doeanic and Atmospheric Administration Journal sentinel



HISLORENIOoAS In WI- August, 2007

ClimatecChanyer: 0 public trust waters?
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WOV & FERC Issues

“RRIENEVIEWING poté}lt]: | ‘r“é?]ulatory
APPIOEEHES WE dISCOVE Gl*the FERC is active
0 reviewingydrok netic energy projects
(WaVERUEaIPrOJECES,
' They have'granted! 59 preliminary permits for
* 160,000 turbines in Mississippi River from
Illinois south
Have granted over 100 wave and tidal
permits around the US
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EUepeanWind Farms
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RIVErItInEs= ECrope and Australia

N o

e R

man Turbin (b) Tyson Turbine: Australia

(c) Rutten Company,Belgium (d) Marlec Engineering Co. UK
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GLRI)

n]f] cant increas

ate funding UV
sventon

Action on Asian Carp
Barrier







FNew Reguiements
~ forCAF@Gs

v Stormwater
Runoff Regulations

4

&
Funding from the
GLRI



1940 Housing Density by Partial Block Group
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1990 Housing Density by Partial Block Group
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2010 Housing Density by Partial Block Group
Rural Renaissance Forecast
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wood Shores Rentals
, H'i.‘aﬂLake Ozark" Mo 65049
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t for the
sconsnn"

_IShoeuldiwenavera
Wisconsin WJ%J‘
Policy 4

Should we" ,

consider a Clean

Water Legacy

Act?




Wihaatwill rr ext 300
yEalsIbrl g?

_NIHENSS UES _Jre Jm,) , With many
COMPEURENI [ 1
e - "cr,J:,cW, the State of WI, has a
solemnrest r)_§r| to all the citizens
. of the state
The Courts, the Legislature, the
Executive Branch will impact this future

Citizens must be actively involved

‘b
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“All ethics so far evolved
rest upon a single premise;
that the Individual is a
member of a community of
Interdependent parts. His
Instincts prompt him to
compete for his place in that
community, but his ethics
prompt him also to co-
operate (perhaps in order
that there may be a place to
compete for).”

Aldo Leopold



